REPORT 


JOINT COMMISSION ON HOLY MATRIMONY 


The Joint Commission on Holy Matrimony presents the following 
report to the General Convention of 1946, and proposes the adoption of 
the Resolutions attached to it. The Report and Resolutions represent 
the unanimous agreement of tne members and associate members of the 
Commission, 


The Commission has held only three meetings in the triennium for 
reasons of economy. Much of the discussion has been carried on through 
correspondence, and much of its action accomplished through sub-committees. 
At the request of the Woman's Auxiliary, the President of the House of 
Deputies appointed two women as associate members, and the Commission was 
glad to give them a vote as well as a voice. The Secretary of the 
Commission, Rev, Stephen Bayne, Jr., entered the Navy in 1944, and the 
Rev, Arthur Kinsolving, D. D,, became Secretary pro tem. When Dr. 
Kinsolving was made Bishop of Arizone, the vacancy among the Presbyters 
was filled by the appointment by the President of the House of Deputies 
of Rev, Albert A, Chambers of Central New York. Bishop Finselving, 
however, was retained as a consultant or the Commission and the Rev. 
Beverly Boyd, D. D,, wes appointed Secretary pro tem. 


It seemed to the Commission essential that the question submitted 
to it be discussed widely and intelligently by the Church. We therefore 
asked for the appointment in each Diocese of a Committee on Foly Matrimony, 
tm study the question and advise the Commission. Fifty such committees 
were appointed. 


Next we enlisted the good offices of a number of recognized 
scholars to write papers dealing with the basic principles upon which 
the Church 's attitude should rest, and published them in a series of 
tracts as follows: 


I. The New Testament on Marriage, by Burton Scott Easton, S.2.D, 
of the General Theological Seminary. 


II. Notes on the History of Marriage Legislation, by Frederick 
A, Pottle, Sterling Professor of Hnglish, Yale University. 


III. The Mind of Christ on Marriage, by Frederick C, Grant, of 


Union Theological Seminary. 


The Theological Aspect of Christian Marriage, by W. Norman 
Pittenger, S.T.M., Fellow and Tutor of the General Theological 


Seminary. 


IV, Jesus' Teaching on Divorce, by Sherman E. Johnson, Ph. D., 
Associate Professor of the New Testament at the Episcopal 
Theological School, Cambridge. 


These tracts were distributed to the Diocesan Committees along 
with an Introductory pamphlet containing articles by Dr. Walter Stowe and 
Dr. Kinsolving relating to the proceedings of the last Joint Commission, 
and the questions raised, A copy of this Report of 1943 was also sent 
to the Committees. The Commission takes tunis opportunity to express 
its deep sense of gratitude to the writers of the tracts which are a 
valuable contribution to the literature on the subject and to the thought 
of the Church, 


Finally, a questionnaire was formulated by a committee of the 
Commission and distributed. This pointed out the questions involved 
and focussed the thought of the Committees upon them. 


From the reports of the Diocesan Committees as well as from the 
proceedings of the last General Convention, the Commission has concluded 
that there is a wide-spread and growing feeling in the Church that for one 
reason or another the present Canon 16 does not express the mind of Curist 
and does not minister to the welfare of society, and that it should be 
chenged, With this view the Commission agrees. Thet the present 
canonical attitude of the Church tewards divorce and remarriege is both 
ineffective and untrue to the underlying purpose of marriage seems 
evident to the Commission, The underlying purpose of marriage is to 
build a united and enduring home in which children will be spiritually 
and physically equipped to meet life successfully, end also to develop 
spiritually husband end wife by their ministration each to the other and 
to their home. Social conditions today emphasize as never before the 
need of such homes, Juvenile delinquency, the "problem child", and 
even the psychopathic child ere in nine cases out of ten the product of 
disunited, loveless and broken homes, And such homes are multiplying 
at an alarming rate, Furthermore hasty "war marriages" are more and 
more ending in divorce, The Church is not true to the underlying 
purpose of the Christian conception of marciage if, in the face of these 
conditions, she does not clzrify in her own mind her primary duty to aid 
in the building of united homes. This means that her legislations 
should aim not only at keeping married people together, however dis- 
united they may be, but in making provision for proper preperation of 
marriege, in ministretion to the femily unit, end in the erse of utter 
marital failures in helping to build new and better homes. This last 
enteils a Canon flexible enough to enable the Church to deal with in- 
dividval cases of divorce and remarriage upon their merits which again 
meens reposing discretion in the administrators of the law. 


Your Commission is fully aweke to the need of legislation that 
will enable the Church to further the underlying purpose of merriage in 
the face of society's desperate need. At the same time we are con- 
scious of the difficulties and dengers that stand in the way. There 
seems to be no doubt that Christ's teaching wes that in a God-made 
marriage a lifelong bond is created, mystical but none the less real. 
Theat seems to be the meaning of "They twain ssall be one flesh", and 
"whom God heth joined together let no man put asunder." It is similar 
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to the bond created by Baptism whereby a child is made a member of 
Christ's Body, It is similar to ‘the mystical union that is betwixt 
Christ and His Church,” A marriage there tore which is diss6lved 

for superficial reasons by a court may still be a marriage in the eyes 
of God, Christ's teaching is not @ lew, nor is it an ethical precept} 
4t is a statement of fact, The ethical portion of His teaching about 
it is not primary but derived from the nature of the fact, We should 
lose more than we can gain if the Church's legislation even in the face 
of social necessity so ‘lets down the bars" as to deny the myStical and 
sacramental content of matrimony and its lifelong character. 


Your Commission therefore is deeply concerned to find the 
theological ground upon which the underlying purpose of Christian 
marriage may be served and yet its profound significance may be maintained, 
We are certain that such ground exists. For Jesus' teaching invariably 
was concerned with furthering the underlying purpose of an institution 
or & law, "The Sabbath was made for man and not man for the Sabbath", 
is the classic expression of that attitude, And to us it seems that 
His unvarying emphesis upon the spiritual content of behaviour, motive 
and intention points a way. Not that His teaching regarding the nature |) 
of marriage is a "counsel of perfection"; it cannot de that if it is a 
statement of fact, But the criterion of true marriege lies in the 
parties' cgnsent of heart, mind and will to the union, If such consent ly 
is not given by reason of spiritual, mental or physical. incompetence, 
or fraud, the indissoluble bond of marriage is not created. 


The historic Church has faced the same difficulty that we are 
facing, The practice of "economy" and "dispensations" shows that she 
often puts the underlying purpose of a law above literal conformity to 
it, With regard to marriage she has solved it in the Western Branch 
by a recognition of the principle that the mystical bond is not created 
unless the partners are free and competent to give consent to its 
creation, Your Commission proposes the same solution, save that we 
would have the Church recognize that the words "free and competent” in 
the Church's conception must rest upon qualities of the inner man end 
have a wider meaning than the civil law gives them and a less legalistic 
interpretation than one branch of the Catholic Church gives them. With 
such wider meaning their absence might not be evident until the strains 
of married life bring them to the surface, but even latent at the time 
of marriage they prevented the forging of the indissoluble bond, In 
one worg@ every marriage is not a God-made marriage, but it is the God- 
made marriage that is indissoluble according to our Lord's teaching. 

A marriage in which the parties barely know one another, or in which 
there is no intention to form a lifelong union, or in which either does 
not comprehend at all the spiritual significance of the marriage, or in 
which neither recognizes the meaning and necessity of God's grace, or in 
which there is a hidden and disastrous weakness of charecter not evident 
at the tind} manifest later on, -— a ceremony cannot make such a union a 
true marriage in the Church's conception. It is, we think, true that 
in most marital failures the parties were never married as the Church 
conceives marriage, Your Commission therefore recommends a Canon with 
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this theological background, 


We lay the responsibility of discovering whether a marriage is 
a true union upon the Bishop and a Court. This means great responsibility 
for them but it is the only way, we believe, that the Church cen discharge 
her important duty, Furthermore, we recognize thet the Church should 
not legislate save for her own members and we have therefore specified 
that only active members of the Church can apply for the Bishop's judg- 
ment in regard to merriage. The Court will, we believe, serve a triple 
purpose: it will gather facts end form opinions, more objectively and 
efficiently than the Bishop alone: it will relieve the Bishop often in 
embarrassing situations; it will reduce the number of épplications for 
judgments. 


We have also mede provisions for a permanent Commission on Holy 
Matrimony to collect and codify the records of judgments so that little by 
little a code of procedure may be built up to guide Bishops and Courts, 
and also so that objective opinions can be given Bishops and Courts when 
sought in specific cases. 


Scholership seems agreed that adultery, as a ground for divorce, 
as in our present Canon, has no scriptural euthenticity, and we have 
therefore omitted it from our proposed Canon. Certain sections in the 
Canon proposed in 1943 seem to us valuable, but in the interest of 
brevity end simplicity we have transferred them to other Canons such as 
Canon 44, Of Jlinisters and Their Duties, or Canon 15, Of Regulations 
Respecting the Laity: or we have embodied them in a Resolution, as 
in the cese of the Statement to be signed by prospective brides and 
grooms. 


We are conscious of the fact thet there is a desire on the part 
of the Church for a simple and brief Canon. We heve tried to comply 
with that desire, but we believe that the importance of the subject must 
have precedence over brevity and simplicity, end that we have been as 
brief and as simple as it is possible to be if both the cause of truth 
end the cause of social need are to be served adequately. 
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ie RESOLVED, (the House of concurring), that Canon 16 
be amended to read: 


CANON 16 


Of the Solemnization of Holy Matrimony 


Ts ivery Minister of this Church shall conform to the laws of 
the State governing the creation of the civil status of marriage, and also 
to the laws of this Church governing the solemnization of Holy Matrimony. 


It; No Minister of this Church shall solemnize any marriage 
unless the following conditions are complied with: 


(a) He shall have ascertained the right. of the parties to 
contract marriage according to the laws of the State, 


(b) He shall have ascertained the right of the parties to 
contract a marriage according to the laws of the Church, 


(c) He shell have ascertained that at least one of the 
parties has received Holy Baptism. 


(d) He shall have instructed the parties as to the nature 
of Holy Matrimony. 


(e) The intention of the parties to contract a marriage 
shall have been signified to the Minister at least three days before the 
service of solemnization; PROVIDSD, that, for weighty cause, the Minister 
may dispense with this requirement, if one of the parties is a member of 
his congregation, or can furnish satisfactory evidence of his responsibility. 
In case the three days' notice is waived, the Minister shall report his 
action in writing to the Ecclesiastical Authority immediately, 


(f) (i) There shall be present at least two witnesses to 
the solemnization of the marriage. 


(ii) The Minister shall record in the proper register 
the date and place of the marriage, the names of the parties and their 
parents, the ages of the parties, their residence, and their Church status, 
and the witnesses, and the Minister shall sign the record. 


Tit. It shell be within the discretion of any Minister of ths 
Churc), to decline to solemnize any marriage. 


LV, No Minister of this Church shall solemnize any marriage 
except in accordance with these Canons. 


Vv. Except as provided in these Canons, no member of this Church 
shall enter upon a marriage when eitner of the contracting parties is or 
has been the husband or wife of any living person. , 


II. RESOLVED, (the Heuse of concurring), that the 
present Canon 17 be amended to read: 


CANON 17 
Of Regulations respecting Holy Matrimony 


Sec. 1, The provisions of this Canon shall apply only to active 
members of this Church in good standing. 


Sec, 2. (i) Any person, bv ing a member of this Church in good 
standinz, whose marriage has been annulled or dissolved by a civil court 
of competent jurisdiction, and any person, being a member of this Church 
in good standing, who desires to marry a non-member of this Church whose 
merriage has been annulled or dissolved by a civil court of competent 
jurisdiction, may apply to the Bishop or ecclesiasticel authority of the 
Diocese or Missionary District in which such person is domiciled, for a 
judgment as to his or her marital status in the cyes of the Church, or 
for permission to be married by a Minister of this Church, provided one 
yeer shall have elapsed since the entry of the judgment of said civil 
court, 


(4i) The Bishop or ecclesiastical authority, being 
satisfied that the parties intend a true Christian marrizcge, or that the 
applicant in good faith desires a judgment, shall refer the application 
to a court or to advisors (hereinafter called the Court) constituted and 
prescribed for that purpose by Canon of the Diocese or Missionary District, 
which shall proceed to receive such evidence as the applicant and any 
other person permitted by the Court to do so shall present, end thereupen 
render an advisory opinion in writing upon the law and facts to the 
Bishop or ecclesiastical authority. 


(444) The Bishop or ecclesiastical authority, proceeding 
then in accordence with the canon law, shall render judgment in writing 
to the applicant, 


(iv) If all the members of the Court do not concur in 
its opinion the Bishop, or ecclesiastical authority, upon receipt thereof, 
shall transmit the record, together with an opinion of the Chancellor 
of the Diocese or Missionary District, to the Commission hereinafter 
constituted, 


(v) The Bishop or ecclesiastical authority in such case, 
mey in his discretion defer his judgment until receipt of the opinion of 
the Commission on Holy Matrimony. 


(vi) There shall be a permanent Commission on Holy 
Matrimony of this Church appointed triennially by the Presiding Bishop 
by and with the advice and consent of the House of Bishops end consisting 
of three presbyters and two laymen, learned in the canon law, who shall 
hold office for three years and be eligible for reappointment. 


(vii) The Commission on Holy Matrimony, upon receipt 
of the record in any epplication as provided in subdivision (iv) hereof, 
shall review the same and render its opinion in writing to the Bishop or 
ecclesiastical authority. 


(viii) Zach opinion of the Commission on Holy Matrimony 
rendered under this Canon by the Commission shall be printed, omitting 
the names of the applicant and all other parties and witnesses, end a 
copy sent to the Bishop or ecclesiastical authority of each Diocese end 
Mission: ry District. 


(ix) The Bishop or ecclesiastical authority shell take 
cere that his judgment is based upon and conforms to the doctrine of this 
Church, that marriage is a physicel, spiritual <nd mystical union of a man 
and woman created by their mutual consent of heart, mind, and will thereto 
and is lifelong; but when facts are shown to exist or to have existed 
which manifestly establish that no marriage bond as the same is recognized 
by this Church exists, the same may be declared by proper authority. 


(x) Every judgment rendered under this Canon shsll be 
made a matter of permanent record in the archives of the Diocese or 
Missionary District. 


(xi) Any person in whose favor a judgment has been 
erented under the provisions of this Canon may be married by a Minister 
of this Church, 


III, RESOLVED, (the House of concurring), that Canon 44 
be amended by inserting the following Sec. 2 (b) and the succeeding sub- 
sections be lettered accordingly: "Every Minister in cherge of a con- 
gregation shell give, or ceuse to be given, to both adults and children, 
regular instruction in the relation of the Church and the family; which 
instruction shall include the duties and responsibilities of membership 
in a family, the mutuel obligations end privileges of spouses and of 
perents end children, and the Christian doctrine end discipline of 
marriage, together with the particuler ministration of the Word and 
Sacraments and the work and worship of the Church of which the femily 
‘and its members have need for the fulfilment of the Christian life." 


IV. RESOLVED,. (the House of concurring), that Cenon 4y 
be amended by inserting the following Sec. e {c) and the succedding sub- 
section be lettered (ad) "Every Minister in charge of a congregation shall, 
in exercising his pastoral ministry, take care to make the family a basic 
unit and objective of his effort." 


Vv. RESOLVED, (the House of concurring), that Canon 15, 
Sec. 2, be amended to read as follows: "When a person to whom tne 
sacraments of the Church shell have been refused, or who has been 
repelled from the Holy Communion under the Rubrics, or who desires a 
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= judgment as to his status in the Church, shall lodge # complaint or 


application with the Bishop, or ecclesiastical authority it shall be the 
duty of the Bishop, unless he see fit to require the person to be admitted 
or restored because of the insufficiency of the cause assigned by the 
Minister, to institute such an inquiry as may be directed by the Canons 

of the Diocese or Missionary District, and should no such Canon exist, 

the Bishop or ecclesiastical authority shall proceed according te such 
principles of law and equity as will insure an impertial decision; but 

no Minister of this Church shall be required to admit to the Secraments 

€ person so refused or repelled, without the written direction of the 
Bishop or ecclesiastical authority. 


VI, RESOLVED, (the House of concurring), that Canon 15 
be amended by inserting the following new Section 3 (a): "When marital 
unity is imperilled by dissension, it shell be the duty of either or both 
parties, before contemplating legel action, to lay the matter before a 
Minister of this Church; and it shall be the duty of such Minister to 
lebor that the parties may be reconciled." 


VII. RESOLVED, (the House of concurring), that since the 
matter is covered by Resolution V the present Section 3 of Canon 15 be 
repealed, 


VIII. RESOLVED, (the House of concurring), that this 
Convention recommends to the 3ishops and Clergy of this Church that before 
solemnizing any marriage they require the parties thereto to sign the 
following statement signifying their understan ing of the Church's 
doctrine regerding marrisge and their intention to be faithful to it: 


"We A,B, and C.D. desiring to receive the blessing 
of Holy Matrimony in the Church, do solemnly declare that we hold 
merriage to be a lifelong union of husband and wife as it is set forth 
in the Form of Solemnization of Matrimony in the Book of Common Prayer. 
We believe it is for the purpose of mutuel fellowship, encouragement, 
end understanding, for the procreation (if it may be) of children, end 
théir physical and spiritual nurture,for the safeguarding and benefit 
of society. And we do engage ourselves, so fer as in us lies, to make 
our utmost effort to establish this relationship end to seek God's help 
thereto," 


IX. RESOLVED, (the House of concurring), thet this Con- 
vention direct and it does hereby direct the Nations1 Council, tnroush 
its Departments of Religious Zducation, and Christian Social Relations, 
in co-operation with such other agencies as may be involved, and in 
consultation with the Commission on Holy Matrimony, to prepare suitable 
guides for the preparation of persons for Holy Matrimony, offices of 
instruction on the nature of Christien merriage, the responsibilities 
and duties of femily. membership, and the doctrine and discipline of this 
Church in regard to Holy Matrimony, and to use every effort to obtain 
the use of such meterial in the parishes and missions of this Church, 


THE PRESENT MARRIAGE CANONS ” 


The Rt. Rev. William nae we D.D.g ST De 
Retired Bishop of Missouri 

I hawe been asked by the Chairman of the Commission on Holy Matrimony 
to make a brief statement regarding the background of the present Marriage 
Canons, as I am the sole surviving member, in this House at least, of the 
original Commission appointed by General Convention in 1925 to study this 
whole question of marriage and divorce and to report to Convention with 
recommendations. 

The Chairman of the new Joint Commission was the Rt. Rev. Herman 
Page, at that time Bishop of Michigan. He had long been a student of this 
problem, was thoroughly well-informed, quietly tenacious, and a most compe- 
tent Chairman. Also at that time the Commission contained some very able 
lawyers: George W. Wickersham, at one time Attorney-General of the United 
States; Roland Morris, Chancellor of the Diocese of Pennsylvania and former 
Ambassador to Japan; Professor Joseph H. Beale of the Harvard Law School; 
and Mr. Origen Seymour of New York. 

For six years the Commission studied and discussed the total question. 
It sent questionnaires to leading Clergy of several national Churches; it 
published monographs on various phases of the problem written by recognized 
authorities within and without our Church. And at General Convention in 
Denver, 1931, the Commission made its first recommendation. It was simple, 
sweeping...and quite a change. In essence it proposed that any person 
whose marriage had been dissolved by a civil court could, after the ex- 
piration of a year, apply to the marital court of his Diocese for permission 
to marry again: the Court was to inquire into the character of the parties 
to the former and the proposed marriage, and determine whether the spiritual 


welfare of the parties and society would be served by the proposed marriage: 
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if judgement was favorable, a Minister of this Church could perform such 
a marriage. The emphasis of this proposal was obviously more on the 
future than the past. 

The proposal was not even considered by Convention, but was referred 
to the Committee on Canons of the House of Bishops, which discarded it, 
and introduced a substitute canon of their own. This, of course, is no 
way to treat the report of a Joint Commission of General Convention, which, 
after working on an assignment for a number of years, has the right to ke 
heerd by Convention, and not merely by a Committee of either House with 
power to kill what comes before it. 

Tt recall Bishop Page saying to me at close of Convention, "It will 
tale twelve years for General Convention to catch up with the Commission.” 
As it turned out, he came close to being an exact prophet. 

St succeeding Conventions, the membership of the Commission being 
somewhat altered at each, the Commission would offer a new Canon designed 
to tatze account of objections and new suggestions, but each with only cne 
exception embodying the principle of the Denver Canon. Even with its 
changing membership, the Commission always believed overwhelmingly that the 
Denver Sonon was the best one they could devise. And it was interesting 
to note that the great majority of newcomers to the Commission gradually 
came to the same conclusion. But all these proposed Canons were rejected 
by Convention. 

Then came the Cleveland Convention, just "twelve years" after Denver. 
The Commission had introduced a good but quite involved Canon. In the 
House of Deputies an amendment was offered, essentially the same simple 
principle of the Denver proposal. This amendment received a majority vote 


of both orders: the Lay vote being 48 for, 17 1/2 against, with 9 divided 
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votes. The Clerical vote was 38 for, 32 against, but with 9 divided. 

Ac at that time all divided votes counted against, the amendment wes 
lost as the nine divided Clerical votes added up to a negative vote of 
él, os over against 38 in the affirmative. But the vote indicated in 
what direction the mind of the House was moving, and with any reasonarle 
method of counting votes the amendment would have carried. 

While this defeat ended any possibility of legislation at this Con- 
vention, the House of Bishops was persuaded to debate the matter. After 
several hours of discussion, the House took an informal vote on the 
question whether the Bishops wanted a more liberal Canon, or not. The 
vote was 51 to 25 for the liberal approach. 

Three years later, at Philadelphia, the Commission came up with a 
cumbersome offering. It was quite unsatisfactory. For two afternoons it 
was debated in the House of Bishops, ending each day in a complete im- 
passe. Despairing of getting a clean-cut and courageous Canon at this 
time in a Church which, after twenty-one years of discussion, had not 
yet been able to make up its mind what it wanted, some compromise sugges— 
tions were then offered, in the hope of getting a working Canon at least 
better than the one on which the Church had been operating for so long. 

The Presiding Bishop appointed a Committee of Five, who represented 
very different types of Churchmanship and points of view, to try to do 
overnight what the Commission had not been able to accomplish in two 
decades. The Committee met that evening: within an hour, a Canon based 
on the amendments proposed that afternoon was written and unanimously 
accepted. When the House learned that the "Five" had agreed, the Canon 
was adopted without debate. The Deputies also concurred. And after 


twenty-one years the Church had a new Marriage Canon. 
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The Canon is frankly a compromise, as legislation on such matiers is 
apt to be, in a Church which is proud of its comprehensiveness and vaich 
holds together in oné: body men of widely different points of viev, rho 
nevertheless must administer the same Canon. 

Some critics point out that the Canon may be interpreted in tvo ways. 
Precisely: that was the clear intention. And those Bishops who canrct con- 
scientiously permit re-marriage unless they can on certain grouncs enncl. 
the previous marriage, find that interpretation possible under the nev 
Canon. While those Bishops who do not like the principle of annulment ja 
general, but do want the freedom of a Christian man's conscience to deal 
with difficult cases in the light of what they think is the Mind of Christ, 
have this freedom, and without resorting to annulment. And the Canon it— 
self is more concerned with the future than with the past. 

No doubt the Canon is not completely satisfactory to either cf the 
major points of view. But in this kind of Church, with this kind of legis— 
lation, the principle of compromise seems to be the only workable one. And 
jin the present state of mind of the Church, if this principle should be 
altered drastically in either direction, the long battle will begin again, 
and in another quarter of a century will probably end in... another similar 


compromise. 


RESOLVED, That the House of Bishops recognizes that there 
are four distinct lines of interpretation of the Marriage Canons 


now being taken in the various dioceses: 


1. Marriage is permissible if the first marriage 
is a nullity, there being convincing evidence that 
one of the impediments set forth in Canon 17, 
Section 2 (b) existed at the time of the marriage. 


2. Marriage is permissible if the first marriage is 
a nullity, based on convincing evidence that one of 
the impediments set forth in Canon 17, Section 2 (b) 
exists now, the finding being that there is adeqate 
evidence that said impediment existed potentially at 
the time of the marriage. 


3. Remarriage is permissible if the former marriage 
has been dissolved, based on the evidence that one 
of the impediments set forth in Canon 17, Section 
2 (b) exists now. 


4, Remarriage is permissible in the discretion of the 
Bishop, entirely apart from a finding of impediments 
before or after the marriage. 


